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{[3128-01-M] 
Title 10—Energy 


CHAPTER li—FEDERAL ENERGY 
ADMINISTRATION | 
{Docket Nos. ERA-R-78-17; ERA-R-76-1} 


PART 211—MANDATORY 
PETROLEUM ALLOCATION 
REGULATIONS 


Amendments to Entitlements Program 
Regarding Residuc! Fuel Oil 


AGENCY: Economic Regulatory Ad- 
ministration, Department of Energy. 


ACTION: Final rule. 


SUMMARY: The Economic Regula- 
tory Administration (ERA) of the De- 
partment of Energy (DOE) hereby 
amends the domestic crude oil alloca- 
tion (“entitlements”) pregram with re- 
spect to entitlement adjustments for 
residual fuel oil. The final rule set 
forth below is adopted to implement 
the congressional mandate set forth in 
section 307 of the Act making appro- 
priations for the Department of the 
Interior and related agencies for the 
fiscal year ending September 30, 1979, 
and for other purposes (‘the 1979 Ap- 
propriations Act’’), enacted on October 
17, 1978. The amendments adopted 
today effectuate three changes in the 
residual fuel oil program, which 
amendments are effective for the 
period July 1, 1978 through June 30, 
1979: first, the entitlement penalty 
(“reverse entitlements’) which has ex- 
isted for sales of domestic residual fuel 
oil in excess of 5,000 barrels per day in 
the east coast market is eliminated, 
unless such residual fuel oil is trans- 
ported by domestic refiners to that 
market in foreign flag tankers; second, 
the entitlement value issuable for im- 
ports of residual fuel oil into the east 
coast market is increased from the 
previous 30 percent of the per barrel 
crude oil entitlement value to 50 per- 
cent of thal value; and finally, the 
amendments expand the scope of the 
residual fuei oil entitlements program 
from the Bureau of Mines East Coast 
Petroleum Refining District to include 
as well the State of Michigan. In ac- 
cordance with the 1979 Appropriations 
Act, today’s rule is adopted in final 
notwithstanding the general rulemak- 
ing requirements of the Administra- 
tive Procedure Act and those specifi- 
cally applicable to the DOE set forth 
in the Department of Energy Organi- 
zation Act (Pub. L. 95-91). 


DATES: Effective for refiners’ crude 
oil runs to stills and for imports of re- 


‘EpIToRIAL Note.—Chapter II will be ren- 
amed at a future date to reflect that it con- 
tains regulations administered by the De- 
partment of Energy. 
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sidual fuel oil for the period July 1, 
1978 through June 30, 1979. Further 
comments on the amendments set 
forth below are due on or before De- 
cember 1, 1978, in docket No. ERA-R- 
78-17. Comments on the issues set 
forth in section IV below are due on or 
before February 1, 1979, in docket No. 
ERA-R-76-1. 


ADDRESS: Send comments to: De- 
partment of Energy. Public Hearing 
Management, Room 2313, 2000 M 
Street NW., Washington, D.C. 20461. 
Docket No. ERA-R-78-17 (for com- 
ments due on or before Dec. 1, 1978), 
or docket No. ERA-R-76-1 (for com- 
ments due on or before Feb. i, 1979). 


FOR FURTHER INFORMATION 
CONTACT: 


William L. Webb (Office of Public 
Information), Economic Regulatory 
Administration, Department of 
Energy, Room B-110, 2000 M Street 
NW., Washington, D.C. 20461, 202- 
634-2170. 


F. Scott Bush (Regulations and 
Emergency Planning), Economic 
Regulatory Administration, Depart- 
ment of Energy, Room 8222, 2000 M 
Street NW., Washington, D.C. 20461, 
202-632-8494. 


Doug McIver (Entitlements Program 
Office), Economic Regulatory Ad- 
ministration, Department of Energy, 
Room 61281, 2000 M Street NW., 
Washngton, D.C. 20461, 202-254- 
8660. 


Michael Paige or Nancy E. Williams 
(Office of General Counsel), Depart- 
ment of Energy, Room 5136, 12th 
and Pennsylvania Avenue NW., 
Washington, D.C. 20461, 202-566- 
9565 or 566-2454. 


SUPPLEMENTARY INFORMATION: 


I. Background. 

II. Amendment adopted. 
III. Effective date. 

IV. Sunset provision. 

V. Comment procedures. 


I. BACKGROUND 


On June 15, 1978 (43 FR 26551, June 
20, 1978), the ERA issued a further 
notice of proposed rulemaking and 
public hearing to amend the residual 
fuel oil provisions of the entitlements 
program, which generally provided for 
elimination of the entitlement loss for 
sales of domestic residual fuel oil, and 
an increase in entitlement benefits for 
imported residual fuel oil sold in the 
east coast market. This proposal was 
cast as a further notice of proposed ru- 
lemaking because three alternative 
amendments on the residual fuel oil 
program had been proposed in Decem- 
ber of 1976, but were never adoped as 
a final rule. The June 15 notice pro- 
posed amendments which differed sig- 
nificantly from any of the three De- 
cember 1976 alternatives. 


A public hearing on the June 1978 
proposal was held on July 26-28, 1978, 
in Washington, D.C., where numerous 
commenters, representing a _ broad 
range of interests which would be af- 
fected by the proposed amendments, 
presented views. 

Following the July hearing and 
while we were considering the numer- 
ous comments submitted on the June 
1878 proposal, the Congress initiated 
legislation on the subject of entitle- 
ments for residual fue! oil. This legis- 
lation took the form of an amendment 
to the appropriations bill (sec. 307 of 
the bill as enacted) for the Depart- 
ment of the Interior and related agen- 
cies for the fiscal year ending Septem- 
ber 30, 1979. The bill was signed into 
law by the President on October 17, 
1978. 

Section 307 provides as follows: 


Sec. 307. (a) No funds appropriated under 
this Act may be used to implement the pro- 
visions with respect to the allocation of do- 
mestic crude oil specified in 10 CFR 211.67 
on the date of enactment of this section, 
unless the President within 30 days after 
such enactment has amended the regulation 
under section 4(a) of the Emergency Petro- 
leum Allocation Act of 1973 as provided in 
this section. 

(b) (1) The amendment to the regulation 
required under subsection (a) shall provide 
that for the period between the effective 
date of such amendment and July 1, 1979, 
the provisions of the regulation specified in 
10 CFR 211.67(a)(3) on the date of enact- 
ment of this section (relating to the issu- 
ance of entitlements to eligible firms im- 
porting residual fuel oil) shall be amended 
by replacing the words “thirty (30%) per 
cent” wherever they appear by the words 
“fifty (50%) percent,” except that for the 
purposes of this section the State of Michi- 
gan will be treated as if it were part of the 
east coast market as defined in 10 CFR 
211.62. 

(2) Such amendment shall provide that on 
and after July 1, 1979, the provisions of the 
regulation referred to in paragraph (1) shall 
revert to those provisions in effect on the 
date of enactment of this section. 

(c) The amendment required under sub- 
section (a) shall amend the provisions of the 
regulation specified in 10 CFR 211.67(d)(4) 
on the date of enactment of this section (re- 
lating to the reduction in entitlement value 
for sales into the east coast market) to 
delete the provisions exempting the first 
5,000 barrels per day of a refiner’s crude oil 
runs to stills from the operation of that sub- 
section and to provide that 10 CFR 
211.67(d)(4) is applicable only to domestic 
refiners that transport residual fuel oil for 
sale in the east coast market in foreign flag 
tankers. 

(d) The effective date of the amendment 
required under subsection (a) shall be July 
1, 1978, unless the Secretary finds it imprac- 
ticable to implement such améndment on 
such date. 

(e) In promulgating the amendment re- 
quired under subsection (a) and any related 
implementing or conforming amendments 
the President shall not be subject to the 
provisions of section 553 of title 5 or of sec- 
tions 7174 and 7191 of title 42 of the United 
States Code. 
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(f) Except as specifically provided in this 
section. nothing in this section affects the 
authority of the President to amend the 
regulation under section 4(a) of the Emer- 
gency Petroleum Allocation Act of 1973. 


We are hereby adopting amend- 
ments to the entitlements program 
which implement the requirements of 
this section 307. A summary of the 
amendments, together with a descrip- 
tion of the implementing regulatory 


changes, is set forth below. 
II. AMENDMENTS ADOPTED 


Under the amendments adopted 
today, imports of residual fuel oi] into 
the Bureau of Mines East Coast Refin- 
ing District and the State of Michigan 
will be eligible to earn 50 percent of 
the per barrel crude oil entitlement 
value. Domestic refiners will receive 
100-percent entitlement value for all 
barrels of domestically produced resid- 
ual fuel oil sold into the east coast 
market (which, as defined, includes 
Michigan), unless such barrels are 
shipped in foreign flag tankers. 

These changes are effectuated 
through the following specific amend- 
ments to the current entitlements pro- 
gram regulations: 

First, we are amending the defini- 
tions of “east coast market,” “eligible 
product,” and ‘national domestic 
crude oil supply ratio” in 10 CFR 
211.62. The amendment to the defini- 
tion of ‘east coast market” imple- 
ments the extension of the residual 
fuel oil entitlements program from the 
Bureau of Mines East Coast Refining 
District to inciude also the State of 
Michigan. 

The defined term “eligible product” 
is amended to make clear that residual 
fuel oil which is processed in a refin- 
ery located in the Virgin Islands and 
then imported into the east coast 
market is not considered to be an “eli- 
gible product,” so as to be eligible for 
imported . product entitlement _is- 
suances. In contract, residual fuel oil 
that is refined abroad, rather than in 
the Virgin Islands, and is imported 
into the east coast market by a Virgin 
Islands refiner will qualify as an “‘eligi- 
ble product.” 

The definition of ‘‘national domestic 
crude oil supply ratio” is amended to 
change the reference from a 30-per- 
cent entitlement benefit to a 50-per- 
cent entitlement benefit for imports of 
eligible products. 

The reporting requirements in 
§ 211.66 are amended to conform the 
language therein to that of the defini- 
tion of ‘eligible firm’’ by adding the 
phrase ‘“‘or use” after the phrase ‘for 
sale.”” This will make it clear that im- 
porters of record which are the ulti- 
mate consumers of the residual fuel 
oil, as well as those importing for 
resale, are subject to this reporting re- 
quirement. 
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Section 211.67(a)(3) is amended to 
increase the benefits granted to im- 
ported residual fuel oil from 30 per- 
cent of the per barrel crude oil entitle- 
ment value (the so-called “run credit’’) 
to 50 percent of that value. Subpara- 
graph (d)(4) of that section is amend- 
ed to eliminate the exemption of the 
first 5.000 barrels per day (bbl/d) of 
domestically produced residual fuel oil 
from the 50-percent entitlement penal- 
ty, and to provide for application of 
the 50-percent entitlement penalty 
only in that situation where residual 
fuel oil processed by a domestic refin- 
er is transported for sale or use in the 
east market in a foreign flag 
tanker. 

You are asked to comment by De- 
cember 1, 1978, on the regulatory 
amendments we are hereby adopting, 
as to whether such amendments are 
consistent with and fully implement 
the provisions of the 1979 Appropri- 
ations Act. Procedures for the submis- 
sion of such comments are set forih in 
section V below 


coast 


WWJ. BEFEcTIVE Date 


Subsection (d) of section 307 of the 
1979 Appropriations Act provides that 
the provisions of the amendment re- 
quired thereunder shall be effective 
July 1, 1978, ‘‘unless the Pr 
finds it impracticable to implement 
such amendment on such daie.”” We 
believe a July 1, 1978, effective date is 
practicable, and are therefore adopt- 
ing these amendments effective July 1, 
1978. 

This effective date will require that 
entitlement calculations that accord 
with the statutory requirements with 
respect to imported and domestic re- 
sidual fuel oil sold into the east coas 
market for the months of both July 
and August 1978 be reflected in the 
entitlement notice for August, which 
is published in October. Since the July 
entitlement calculations were pub- 
lished in September, implementation 
of this effective date requires that cer- 
tain firms’ July entitlement positions 
be adjusted, so that their net position 
after publication of the October enti- 
tlement notice for July transactions in 
residual fuel oi] sold in the east coast 
market will be consistent with the reg- 
ulation amendments adopted today. 
We believe this adjustment wil! not 
present an undue burden to any af- 
fected parties and is necessary to 
accord with congressional intent to 
the greatest extent possible. The July 
1 effective date also necessitates that 
those firms whose entitlements re- 
ports for July or August do not reflect 
the amendments adopted today file as 
soon as possible amended reporis for 


lent 


_ those months so that July and August 
transactions may be properly reflected _ 


in the October entitlements notice. 
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IV. SunsET PROVISION 


Subsection (b)(2) of section 307 of 
the 1979 Appropriations Act provides 
that on and after July 1, 1979, the pro- 
visions of the regulation referred to in 
paragraph (1) (relating to entitlement 
benefits for imports) shall revert to 
those provisions in effect on the date 
of enactment of that section. Accord- 
ingly, we are making all of the amend- 
ments adopted below effective for 
crude oil runs and imports from July 
1, 1978, through June 30, 1979, with 
automatic reversion to the regulation 
previously in effect on July 1, 1979. Al- 
though section 307 is silent as to 
whether subsection (c) (relating to re- 
verse entitlements) also shall revert to 
its previous form, which suggests that 
we have flexibility on this issue, we be- 
lieve that it is appropriate so to pro- 
vide based on the mutually dependent 
nature of these entitlement adjust- 
ments, i.e., entitlement benefits for im- 
ports and “reverse” entitlements. 
Thus, on July 1, 1979, the previous 
“reverse” entitlement provisions, the 
30-percent entitlement benefits for im- 
ports of residual fuel oil, and restric- 
tion of the covered market to the 
Bureau of Mines East Coast Refining 
District will automatically be reinstat- 
ed. 

Notwithstanding the action taken 
today, we will continue to keep open 
our pending rulemaking proceeding as 
to entitlement adjustments for residu- 
al fuei oil, in which a further notice of 
proposed rulemaking was issued on 
June 15, 1978 (docket No. ERA-R-76- 
1). In connection with that continuing 
rulemaking proceeding, we request 
further comments by February 1, 
1979, as to whether the amendments 
proposed therein or some alternative 
amendments should be adopted effec- 
tive on or after July 1, 1979, when the 
amendments adopted today otherwise 
automatically revert to the provisions 
previously in effect. The comments 
should specially address whether such 
amendments if adopted should be ef- 
fective immediately upon termination 
of the amendments adopted today or 
at some later date, such as September 
30, 1979, the last day of the fiscal year 
covered by the 1979 Appropriations 
Act. We are aiso interested in receiv- 
ing comments on the performance of 
the market under the amendments 
adopted today, and recommendations 
as to whether any other type of regu- 
latory provision with respect to residu- 
al fuel oil would be more appropriate 
than that provided for herein or in our 
June 15 proposal. You are asked to 
submit all such comments by February 
1, 1979, in accord with the procedures 
set forth below in section V. 


V. COMMENT PROCEDURES 


Comments as requested above in sec- 
tions II and IV should be submitted to 
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the address indicated in the “Address” 
section of this preamble and should be 
identified cn the outside envelope 
with the designation “Residual Fuel 
Oil Entitlements.” Fifteen copies 
should be submitted. All comments re- 
ceived by DOE will be available for 
public inspection in the DOE Reading 
Room, Room GA-152, James Forrestal 
Building, 1000 Independence Avenue 
SW., between the hours of 8 a.m. and 
4:30 p.m., Monday through Friday. 

Any information considered by the 
person furnishing it to be confidential 
must be so identified and submitted in 
writing, one copy only. We reserve the 
right to determine the confidential 
status of the information and to treat 
it according to our determination. 

We have prepared a regulatory anal- 
ysis (as contemplated by the provi- 
sions of the President’s Executive 
Order No. 12044) of the amendments 
hereby adopted. Copies of this analy- 
sis may be obtained from the ERA, 
Office of Public Information, 2000 M 
Street NW., Room B-119, Washington, 
D.C. 20461, 202-634-2170. 

Subsection (e) of section 307 of the 
1979 Appropriations Act provides that 
promulgation of the amendments 
adopted pursuant to the requirement 
of subsection (a) of that section, and 
any related implementing or conform- 
ing amendments, is not subject to the 
provisions of three statutory require- 
ments which normally are applicable 
to DOE _ rulemaking proceedings. 
These three requirements are the rule- 
making provisions of the Adminisira- 
tive Procedures Act (5 U.S.C. 553), and 
sections 404 and 501 of the DOE Orga- 
nization Act (42 U.S.C. 7174 and 7191). 
Section 404 of the DOE Act sets forth 
a referral procedure to the Federal 
Energy Regulatory Commission 
(FERC) anda section 501 sets forth ad- 
ditional procedures applicable to DOE 
rulemaking proceedings. 

Since the present rulemaking has 
been exempted from compliance with 
these three requirements, the amend- 
ments hereby adopted have not been 
proposed for public n e and a hear- 
ing prior to their adoption, have not 

een referrec to FERC for a determi- 
nation as to whether they significant- 
ly affect certain FERC functions, snd 
have not been preposed in accord with 
any of the requirements of section 501 
of the DOE Act. 


(Emergency Petroleum Allocation Act of 
1973, Pub. L. 93-159, as amended, Pub. L. 
93-511, Pub. L. 94-99, Pub. L. 94-133, Pub. L. 
§$4-163, and Pub. L. 94-385; Federal Energy 
Administration Act of 1974, Pub. L. 93-275, 
as amended, Pub. L. 94-332, Pub. L. 94-385, 
Pub. L. 95-70, and Pub. L. 95-91; Energy 
Policy and Conservation Act, Pub. L. 94-163, 
as amended, Pub. L. 94-385, and Pub. L. 95- 
70; Department of Energy Organization Act, 
Pub. L. 95-91; E.O. 11790, 39 FR 23185; E.O. 
12009, 42 FR 46267.) 
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In consideration of the foregoing, 
part 211 of chapter II, title 10 of. the 
Code of Federal Regulations is amend- 
ed as set forth below, effective July 1, 
1978. 


Issued in Washington, D.C., October 
17, 1978. 


: Davin J. BARDIN, 
Adminisirator, Economic 
Regulatory Administration. 


1. Section 211.62 is amended by 
amending the definitions of ‘east 
coast market,” “eligible product,’ and 
“national domestic crude oil supply 
ratio” to read as follows: 


§ 211.62 Definitions. 


* of * * * 


“East coast market’ means the geo- 
graphical area coextensive with the 
Bureau of Mines East Coast Petro- 
leum Refining District: Provided, 
That, for the period July 1, 1978 
through June 30, 1979, the east coast 
market shall also include the State of 
Michigan. 


* * * * + 


“Eligible product’’ means residual 
fuel oil imported into the east coast 
market, except that an import of re- 
Sidual fuel oil into United States cus- 
toms territory which has been pro- 
cessed in the U.S. Virgin Islands shall 
not be considered an eligible product: 
And provided, That for the period 
July 1, 1978 through June 30, 1979, 
Canadian residual fuel oil imported 
into the State of Michigan will also 
qualify as an eligible product. 


* a * * * 


“National domestic crude oil supply 
ratio’’ means, for a particular month, 
the volume of deemed old oil (as de- 
fined in § 211.67(b)) included in the ag- 
gregate adjusted crude oil receipts of 
all refiners, decreased by a number of 
barrels of deemed old oil equal to the 
number of entitlements issuable to 
small refiners under § 211.67(e) and 
the number of entitlements issuable 
under § 211.67(a)(4) and § 211.67(a)(5), 
divided by the sum of the total volume 
of the crude oil runs to stills for all re- 
finers ior that month and thirty per- 
cent (30%) of the ictal volume of im- 
ports of eligible products by eligible 
firms for that month: Provided, That, 
for the period July 1, 1978 through 
June 30, 1979, the reference herein to 
thirty percent (30%) shall read fifty 
percent (50%). The calculation of the 
national domestic crude oil supply 
ratio for each month shall take into 
account entitlement purchase or sale 
requirements resulting from the cor- 


rection of reporting errors pursuant to 
paragraph (j) of § 211.67. 


* * * * * 


2. Section 211.66 is revised in para- 
graph (j) to read as follows: ’ 


§ 211.66 Reporting requirements. 


* ~*~ * * * 


(j) Monthly report by eligible firms. 
On or prior to the fifth day of each 
month, commencing with the month 
of April 1976, each eligible firm that 
has imported an eligible product in. 
the second month preceding that 
month shall file with the ERA a 
report certifying the following: 

(1) The identity, volumes, and ports 


of origin and entry of any eligible 


products imported by the eligible firm 
in that preceding month. 

(2) That the ¢ligible product was im- 
ported for sale or use in the east coast 
market. 

(3) Such other information as the 
ERA may request. 


* * * * * 


3. Section 211.67 is revised in subpar- 
agraph (3) of paragraph (a) and in 
subparagraph (4) of paragraph (d) to 
read as follows: 


§ 211.67 Allocation of domestic crude oil. 


(a) Issuance of entitlements, * * * 

(3) For each month, commencing 
with the month of February 1976, 
each eligible firm that has imported 
an eligible product in that month shall 
be issued a number of entitlements 
equivalent to thirty percent (30%) of 
the number of entitlements that 
would be received by a refiner (with- 
out giving effect to the provisions of 
§ 211.67(e)) in that month with respect 
to inclusion of a number of barreis of 
crude oil in that refiner’s crude oil 
runs to stills equal to the number of 
barrels of that eligible product import- 
ed by that eligible firm: Provided, 
That for each month in the period 
July 1, 1978 through June 30, 1979, 
the number of entitlements issued to 
each eligible firm that has imported 
an eligible product in that month shall 
be equivalent to fifty percent (50%) of 
the number of entitlements that 
would be received by a refiner (with- 
out giving effect to the provisions of 
§ 211.67(e)) in that month with respect 
to inclusion of a number of barrels of 
crude oil in that refiner’s crude oil 
runs to stills equal to the number of 
barrels of that eligible product import- 
ed by that eligible firm. An eligible 
product is imported for purposes of 
this paragraph (a)(3) in the month, as 
specified on Customs Forms 7501 or 
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7505, as appropriate, in which impor- 
tation takes place. 


* * 7 * * 


(d) Adjustments to volume of crude 
oil runs to stills.* * * 

(4) For purposes of the calculations 
in paragraph (a)(1) of this section and 
the calculations for the national do- 
mestic crude oil supply ratio (but not 
for purposes of par. (e) of this sec- 
tion), the volume in excess of the first 
5,000 barrels per day of a refiner’s 
crude oil runs to stills for a particular 
month attributable to production of 
residual fuel oil for sale (whether di- 
rectly for consumption or for resale) 
by that refiner in or into the east 
coast market shall be reduced by fifty 
(50%) percent. Any export sales of re- 
sidual fuel oil giving rise to a deduc- 
tion under paragraph (d)(2) above 
shall not be considered as residual! fue} 
oil production for purposes of this 


paragraph (d)(4): Provided, That for 
the period July 1, 1978 through June 
30, 1979, this paragraph (d)(4) shall 
read as follows: 

(4) For purposes of the calculations 
in paragraph (a)(1) of this section and 
the calculations for the national do- 
mestic crude oil supply ratio (but not 
for purposes of par. (e) of this sec- 
tion), the volume of crude oil runs to 
stills of any domestic refinery attribut- 
able to production of residual fuel oil 
transported in foreign flag tankers for 
sale (whether directly for consump- 
tion or for resale) or use in the east 
coast market shall be reduced by fifty 
(50%) percent. Any export sales of re- 
sidual fuel oil giving rise to a deduc- 
tion under paragraph (d)(2) of this 
section shall not be considered as re- 
sidual fuel oil production for purposes 
of this paragraph (d)(4). 


{FR Doc. 78-29890 Filed 10-19-78; 2:31 pm] 
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